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RESPONDENT’S BRIEF

Issue
Has Summers failed to show any basis for reversal of the district court’s order denying
his untimely Rule 35 motion for a reduction of sentence?

Summers Has Failed To Show Any Basis For Reversal Of The District Court’s Order Denying
His Untimely Rule 35 Motion
Summers pled guilty to possession of methamphetamine and the district court imposed a
unified sentence of seven years, with two years fixed, and retained jurisdiction. (R., pp.46-49.)
The district court ordered Summers to report to the jail on October 20, 2016, “for transport to the

Department of Corrections”; however, Summers “failed to turn himself in” and the district court
issued a warrant for his arrest. (R., pp.60-61.) Summers was at large for approximately four
months before he was located and arrested on the warrant. (R., p.62.) On March 17, 2017, the
district court entered an order relinquishing jurisdiction. (R., pp.66-67.) On July 21, 2017 – 126
days after the entry of the order relinquishing jurisdiction – Summers filed an untimely Rule 35
motion for a reduction of sentence. (R., pp.68-69.) The district court denied the motion on
September 6, 2017. (R., p.78.) Summers filed a notice of appeal timely only from the district
court’s order denying his Rule 35 motion. (R., pp.82-85.)
“Mindful of the fact that the district court lacked jurisdiction to grant the Rule 35
motion,” Summers nevertheless asserts that the district court abused its discretion by denying his
Rule 35 request for leniency in light of his claim that he absconded for five months because he
had to move his mother into an assisted living facility and take care of her property. (Appellant’s
brief, pp.2-3.) Summers has failed to establish any basis for reversal of the district court’s order
denying his untimely Rule 35 motion.
Idaho Criminal Rule 35 vests the district court with jurisdiction to consider and act upon
a motion to reduce a sentence that is filed “[w]ithin 120 days of the entry of the judgment
imposing sentence or order releasing retained jurisdiction.” I.C.R. 35(b). The 120-day filing
limit is a jurisdictional restraint on the power of the court which deprives the court of the
authority to entertain an untimely motion. State v. Fox, 122 Idaho 550, 552, 835 P.2d 1361,
1363 (Ct. App. 1992); State v. Hocker, 119 Idaho 105, 106, 803 P.2d 1011, 1012 (Ct. App.
1991); State v. Parrish, 110 Idaho 599, 600, 716 P.2d 1371, 1372 (Ct. App. 1986).
On appeal, Summers acknowledges that he did not file his Rule 35 motion for a reduction
of sentence until 126 days after the district court entered its order relinquishing jurisdiction, and
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that the district court therefore “lacked jurisdiction to grant the Rule 35 motion.” (Appellant’s
brief, pp.2-3.) Indeed, because Summers’ Rule 35 motion was not filed within the 120-day filing
limit, the motion was untimely and the district court lacked jurisdiction to consider it. The
district court’s order denying Summers’ Rule 35 motion for a reduction of sentence must
therefore be affirmed.

Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Summers’ Rule 35 motion for a reduction of sentence.
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